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1 Introduction

We have been asked by Hertfordshire Building Control Limited (HBC) to provide advice on a
particular option for signing off building control decisions so that a decision can be made
about the appropriate way forward.

We have been asked to specifically look into the option to appoint named HBC employees as the
"proper officers" of each of the eight local authority shareholders in relation to the non-
delegable functions under the Building Act 1984 (the 1984 Act) which must either be
made by each local authority or discharged by an officer of each local authority (non-
delegable functions).

This would also entail a formal "secondment" of named HBC employees to each local authority
through secondment agreements. The secondment arrangements would be limited to
the discharge of the non-delegable functions. These agreements would involve a
nominal fee (e.g. £1) and importantly, provide indemnities to those seconded HBC
employees to place them in the same position in which an employed officer of one of
the local authorities would be in when discharging their responsibilities (for brevity, we
call this the Secondment Option).

Further to discussions with Simon Heywood, we have been asked to limit our advice to the Proper
Officer/ Secondment Option and not to look into the joint employment contracts option,
as there is no appetite for joint employment contracts from the local authorities at this
stage.

Executive Summary

The "proper officer" option would require a move away from appointing one of the local authorities
as LA1 (which is summarised in paragraph 0 below). Instead, each local authority will
appoint named persons (who will happen to be employees of HBC) to discharge
the non-delegable functions, which they will do in the name of the relevant local
authority.

This will require each authority to enter into a secondment agreement with each named
person and HBC. The secondment agreement will record the appointment of
those persons as "proper officers” and provide them with the type of indemnity
which an employed officer of the local authority would expect to benefit from in
the discharge of their public duties. Furthermore, there will be a nominal payment
to ensure the arrangement is enforceable.

The other actions which will be required in order to adopt this option will include:

A decision from / report to each local authority (in line with each local authority's
constitution and standing orders) to:

cancel the delegations to LA1; and

appoint the named persons as “"proper officers" in respect of the non-
delegable functions;

Amendments to the existing Service Level Agreement (SLA) and Inter-Authority
Agreement (IAA) to reflect this change.



Consideration of amendments which might be required to the contract management
process between HBC and the local authorities.

In particular, the SLA would need to be updated to make it clear:

about those matters which the named persons will undertake as "proper
officers" for each of the authorities; and

what is being done by HBC and what is being done by the "proper officer",

We would recommend that the secondment agreements are attached as
appendices.

Proper Officer function

We have held meetings with Simon Heywood to identify potential solutions to the challenges posed
by the LA1 model. One of the driving forces for this is that under the current
arrangements, building control expertise for the local authorities sits within HBC.

As set out above, the Proper Officer/ Secondment Option involves the secondment of named
persons (who will happen to be employees of HBC) to discharge (or advise each local
authority as one of its officers to enable the local authority to discharge) the non-
delegable functions. The named person would be seconded as a "proper officer” to each
local authority.

In terms of the background to this, Section 101(1) of the Local Government Act 1972 (the 1972
Act) provides that:

"Subject to any express provision contained in this Act or any Act passed
after this Act, a local authority may arrange for the discharge of any of their
functions—

by a committee, a sub-committee or an officer of the authority; or

by any other local authority."

In 2010, the High Court considered whether an "officer" must be an employee of the local authority
in the case of Pinfold North Ltd v Humberside Fire Authority [2010 EWHC 2944 (QB)]
(Pinfold). The court decided that a local authority could appoint a person as an officer
even if that individual was not an employee of that authority.

In Pinfold, the applicant fire authority (Humberside) applied for summary judgment on a claim
brought against it by the respondent (Pinfold). Pinfold was a company formed by an
individual called Michael Price. Michael Price had been employed by Hull County
Council and had acted as Humberside's chief finance officer. When he retired from his
local authority employment, he was asked to stay on as Humberside's chief finance
officer. He therefore created a company called Pinfold, which entered into a contract
with Humberside as a vehicle for remunerating him.

Humberside subsequently took the view that Michael Price's appointment as its chief finance officer
following his retirement was ultra vires because he was a contractor rather than an
employee. It terminated the contract, and Pinfold claimed damages on Michael Price's



behalf in respect of wrongful termination. Humberside's application turned on whether
it had had any statutory power to appoint Michael Price following his retirement from the
local authority. That in turn depended on the interpretation of section 112 of the Local
Government Finance Act 1988 (the 1988 Act) and whether there was any requirement
that an "officer" of the authority should also be its "employee".

The court found in Pinfold's favour. While there was no doubt that all employees of a local authority
were its officers, the question was whether all its officers were necessarily its
employees. The court found that there was nothing in either the 1972 or the 1988 Act
(the Acts which were considered), or in the authorities cited, to require that a statutory
chief officer of a combined fire and rescue authority should be an employee of a relevant
authority. Pinfold could therefore be appointed as an officer of Humberside without
necessarily being an employee.

The court found that the 1972 Act contained nothing to exclude the appointment of an officer who
was not an employee. Interestingly, the Greater London Authority had an express
provision under a comparable statutory provision requiring that its chief finance officer
should also be an employee. That served to underline the interpretation supported by
Pinfold.

The Pinfold judgment also referred to another relevant House of Lords case (Miles v Wakefield
Metropolitan District Council [1987] IRLR 193, HL) which concerned a superintendent
registrar. Whilst the facts of the case are not as relevant for our purposes as those in
Pinfold, the House of Lords did find that the superintendent registrar was not a servant
of the local authority under a contract of employment but was a holder of an office,
thereby distinguishing between the two.

The 1984 Act also mandates that a number of functions must be exercised by the relevant local
authority or its "proper officer" or another of its officers. For example, section 93(1) of
the 1984 states that:

"A notice, order, consent, demand or other document that a local authority
are authorised or required by or under this Act to give, make or issue may be
signed on behalf of the authority—

by the proper officer of the authority or the district surveyor, as respects
documents relating to matters within his province, or

by an officer of the authority authorised by them in writing to sign documents
of the particular kind or, as the case may be, the particular
document.”

The 1984 Act sets out matters which can only be a decision of the local authority acting through
an "authorised officer" or "proper officer”, including provisions under:

section 35A: initiating prosecutions;
section 61: approval for the repair of drains;
sections 77 and 78: dangerous buildings — emergency measures; and

section 95: power to enter premises.



In section 126 of the 1984 Act, the definition of "authorised officer" means:

"an officer of the local authority authorised by them in writing, either generally
or specially, to act in matters of a specified kind or in a specified
matter, or

by virtue of his appointment and for the purpose of matters within his
province, a proper officer of the local authority."

“Proper officer” is defined as "in relation to a purpose and to a local authority... an officer appointed
for that purpose by that authority."

While the Pinfold case did not address the 1984 Act specifically, it did address the appointment of
the section 151 officer (one of the few offices which every English local authority is
mandated to have by legislation).

The Pinfold case was a decision made in the High Court (it was not appealed) and neither the
Court of Appeal nor the Supreme Court have considered the question. This means that
it might be open to one of these higher courts to decide the question differently if they
were determining whether a local authority officer had to be an employee.

However, we are aware that a significant number of local authorities have appointed interim chief,
statutory and senior officers without employing them. On that basis we do not think the
relevant local authorities would be acting unreasonably in relying on the Pinfold decision
and appoint officers who they did not employ.

LA1 model

For completeness, we have set out below our understanding of the LA1 model. HBC currently
provides building control services to the following local authorities under a SLA dated
17 August 2016 (as amended by a Deed of Variation dated 18 April 2018 and extended
by a further Deed of Variation dated 9 February 2020):

Broxbourne Borough Council;

East Hertfordshire District Council;
Hertsmere Borough Council;

North Hertfordshire District Council,
Stevenage Borough Council;
Three Rivers District Council; and
Welwyn Hatfield Borough Council.

We understand that the SLA has been further extended as it was due to expire on 16 August 2022.



The local authorities have also entered into an IAA dated 18 April 2018 and a Shareholder
Agreement from 2016 (the SHA).

More recently, we understand that Dacorum Borough Council joined:
the 1AA (although we have not seen any documentation relating to this);
the SHA (we have seen an undated Deed of Adherence signed by Dacorum only);
the SLA (we have seen an undated Deed of Adherence signed by Dacorum only).

Under the IAA, the local authorities delegated the performance of the "Delegated Functions” to
LAl (LAl was, in the first instance, Three Rivers). LAl is known as the "Delegated
Authority" under the 1AA.

The "Delegated Functions" are defined in the IAA as the functions and related matters and activities
set out at Schedule 1 paragraphs 1.1.1 and 1.1.2 of the SLA. These include the non-
delegable functions.

The responsibilities of the Contract Manager (which up until recently, was performed by the
Director of Communities and Environmental Services at Three Rivers) are set out at
Schedule 1 of the IAA. This includes performing the functions delegated to LA1 by the
other local authorities. We understand that this caused some concerns with the
individual who has stepped down from the role.

Three Rivers originally took the role of LA1 but stepped down from this role earlier this year. This
has caused some challenges in finding a replacement for LA1 and in the longer term,
another solution is sought.

Practical considerations

Secondment is where an employee (the secondee) of one organisation (the employer) is provided
to another organisation (the end user) on a temporary basis. Under this model, staff
would remain in the employment of HBC, but would agree that they would undertake
the "proper officer" functions for the relevant local authority. A secondment does not
need to be full time and such an agreement could specifically set out that the activities
are unlikely to materially interfere with the time the secondee devotes to HBC.

The secondee continues to be employed and paid by the employer (i.e. HBC). The end user will
pay a fee to the employer for use of the secondee's services, which we would suggest
is a nominal fee of £1 in these circumstances.

Usually, a secondment is for a particular role and for a set period of time, although in this case, the
agreement could be structured so that the role continues until it is terminated or the
secondee is suspended by their employer, for example.

If staff are to be formally seconded, they would clearly need to agree to do this as they will be party
to the secondment agreement.

1 The SHA we have been provided with is signed but undated. We assume a dated version is in
existence.



The benefit of this arrangement is that staff will remain as HBC employees and, other than requiring
their explicit agreement to work for the relevant local authority in terms of fulfilling the
"proper officer" role (as set out above), there will be no other changes to their terms of
employment or their continuity of employment.

We would suggest that if the local authorities agree to go ahead with this option, at least two HBC
employees are appointed (by way of secondment) as "proper officers" to each of the
local authorities. The reason we suggest at least two officers are appointed is to ensure
sufficient cover in the event of sickness or absence etc.

There would need to be a secondment agreement to cover each local authority separately (so
each employee acting as a "proper officer" would need to enter into 8 separate
agreements with HBC and each relevant local authority).

As set out in paragraph 0, to provide protection for the secondees, the secondment agreement
would provide an indemnity from each local authority to the secondee of a kind which
an employed officer of the local authority would expect to benefit from in the discharge
of their public duties. An indemnity could also be provided from each local authority to
HBC in relation to the secondees.

Conclusion

We hope this is a useful overview of an alternative option to the LA1 model so that a decision can
be made about the appropriate way forward.

We would be happy to work with HBC to draft the relevant secondment agreements and make the
necessary amendments to the other documentation, as well as considering any further
practical details as the work progresses.



